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STATINTL 



8 Liar oh i960 


L'f&i a 

bagal OaE»aiuerutio: - .B lnvolv d In Gervioo to the Govornment by Person 
calving Coxapo ns&ti on froia i rivet® Gouxoss* 


1* T )*? ertent tc wr.ich perscnc in the Government service may 
ccntln.ua to receive coapunouticn from sources outside the Gove rnraert- 
ojtvr private induotry or professional relationship- Is a trouble- 
Bcase question to which there is no altogether ircn-olad answer. The 
statutory restrictions are clear, cl* c our so , but over and above these 
arts vuriout praotiou.1 end ethical considerations which depend upon 
the jaarticular functions of an individual and hlo can private r®- 
lativ nshlpfi and duties to tnc Government* Probably the xost inolu— 
bive and concioa , ulde is famd in the Attorney General's opinion in 
4v Ccap, Gen. 157. he points out that there are (1) certain Spe- 
cific public offices w.crc statutes restrict the activities of tbair 
holder* (i.c. , secretary of the Ire saury, the Treasurer, Register of 
ti* Truasury, e tc. ) j (2; certain typeo cf general prohibitory statutes 
applicable tc large classes cf Covornasent off icerej and (S) apart 
froc t.tm statute, certain principles of fair dealing which have tho 
: crcir cf lav and which are applicable to all officers cf the Govern** 
runt.' 1 As tie Attorns Goner? 1 swya in 1 1 Hungary ! Except with refer- 
ence to the n fclfird public offices :x j jtToned undvr (l) above, tho 
lav tecs net .r chib il; a :.«ublic effie.r from carrying on a private 
business activity far compensation, at least then tits private acti- 
vity la unre let- cl tc any bttalnosa of the Cowornaent, When the pri- 
vate activity core touch upon bc '.« o interest cf tno Gorvernasat, It 
my Go coutixaod only when it fulls outsido the bar of the statute*; 
and principles cf law which are licted in (£) and ( 3 ) above, and 
•mien «rt airaed priai.riiy at improper conflicts of interest, 9 Pf-ib— 
lie aervice is in th* nature cf a public trust and since conflicts 
cf i tcrest weulc not ue tcleratsd in ti*e case of a private fiduciary, 
"they lure doubly proscribed far a public trustee, 9 * Our concern here 
is r» etrlctad tc (i) and (3), In order to understand the ctatutory 
prohibitions, it my Go w 11 to describe thOR briefly, 

2, Iho follcwirg provisions of tixe w , d, Cods pertain to the 
t- stricticna on porcc-as in tho Gcrromnent service who aro simultaneous- 
ly engaged in privets, caauorcial, or professional nativities from 
w ich they receive co pensaticn in sons form 

(a) lb U.G,C, § E81 makes it an offense for a Government 
eaployoc to receive or agree to receive (directly or indircot- 
lyj ccsaensatlcn for services rendered by himself or another 
in rela icn to aqy proceeding, contract, claim, controversy* 
charge, accusation or arrest, or other setter In which the 
United states Is a party, or directly or indirectly interested, 
before any acpsrtraent car agency of ths Governsnt, (This is ex- 
ceptionally general and very restrictive,) 
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(b) 18 U*i£ # C* § 288 m »fce© it a crime for a Government 
employee tc act as an agcmt or attorney in prosecuting Any 
data against the United btato© otb&r than in the proper die- 
charge c:* Ma offioiwl duties* 

(c) IB U.S*C # § 284 - mba It an offense for an ex-maployeo 
cf til© Oorarccaont to prosecute a claim again at the United State© 
a© principal* counsel* or agent within two yoara after the end 

of ala employment* provided tbs cutset natter la directly *ioa«* 
nectod to his previous duties? 

(d) 5 U*o.C. I 99 * makes it unlawful for any ex-employee 
of tho Gc^rnsnnt to prosecute a clain against the United States 
ae oounael or agent within t*0 year© after the termination of 
his rinplqjrnGrt if the claim wait pending in c:iy agency of the 
wowraoent at the time he wsa ao employed* 

(*) IB u.S.,2* 3 434 - provide© criminal penalties for a 
Govarnsssnt employee who transact© bustnas© in -n la official ca~ 
P*oity vi th a private intcrcat in which ho la identified (di- 
rectly or indirectly) fro& a pecuniary standpoint# 

(f) IB § 21G - provides criminal penalties for 

Gov © rxsamt employee© who obtain any material beuofit© though 
Gov*, rraacat procure meet. 

(g) 13 G # * # c # 8 1914 - make© it an of fence for a Govern* 
saent employ* to receive any ©alary in oennoctioa with his ©or* 
vice© rt ouch employe* fr osa any source other toan the Govern- 
ment* und lor any legal entity to suaks such a contribution* 

(h) 51 U.o*C. § 685 - 1© a {tox&ral statute which prohibits* 
anon^ other thing© the Government* a acceptance of voluntary eey 
vices without reimbursement, 

3. tinlle tho problem nay vary with each csss# there arc isoveralj. 
genort l aitu tions wn5.ch can be anticipated* 15a will Hot these and 
toon indicate tuc legal concluaicaa applicable to each* 

(a) The employe* receives coa^pentatlon fee* service© from 
private courca© an* also campeniatiou for ©srrioes froa the 
Gcwarnmant; 

(t ) The employe© Is on leave of abeenoe with pay from a 
prlw-li* source and also reoelvw© full pay from the Government! 

(o) The ©mployc© receive# a portion of hla pay from a pri- 
vate iiource and also receives full pay from th© Government) 

(d) The employee 1© paid by the G overman t for his nerviest* 
and rcooWvs additional payments from private sources* 


— Z ** 
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(•) Tnc nwaployos rjee ivus full pay fr eta private soureta mod 
Act* »t to© aasae tiws as e ccaftultftnt to the Ovrormaorrt on * per 
«U«a tosis* 

if) The employee is ^ leave of ubsanoe with pay from a 
private source# &ud donates hie time free to t h* dovernstont# 

4# In t:o® first situation lifted above* the Govurnannt official 
rucolwia pay frcii a private source for services performed outside the 
uoln ' nu»ot at too e*we time ;ie receives cc^eusaticn for his Govarmamt 
services* He nave #«oa from the above statutory restrictions that there 
iu>& wtia& no fouuirul law which prohibits jmymnt t ter receipt of eompeasa- 
t,iou to a Government c utloyn* fru^i v ■ th t^o Govcr&go&t and private sources# 
{*** ZZ vck.p * !?£>}» i'rovidod t-iat too nature of an employee*# duties 

act their rv lotion to ni* private ^ctiritios do not create a Qrmflict of 
list rest which is <4 v*>*ti ormolu as a matter of policy* there l© no obloo- 
tier* to this rtlaticnship. 

5, In too eocond iiituatlo:# ~h<arc too employee is on leave of ab- 
fienoe vitfc pay and receives, at the same time, full p*y from the Govern** 
merit, toe situation ic rlmllar* and provided the official duties d 0 ntt 
ocrulict with the private interest* here */;aia th*re 1* no legal ob>c- 
T;i on# 


t # Sn* situation sc ©mo to bo alttct&t Identical to that Juut 

indicated | t *c distinction to in r tout too employs© 1* receiving only a 
pert* etc o* his pay XVo.. a private source* As long a* tu<» private ronacnera- 
tic:. *£ rv la tod to *ic private i ■ throat* and aas no connection with the 
vervicea performed for the ^ordruitml, ihoru is no statutory or ethical 
ctp'.cMajk to tiiie ua^runpe atiit# 

?* In tfem fuvirth not of fact© outlined above* the employee rdcsiirse 
peg" me ttsrvcrtu&nt for his acrvloes and at the same titan io oo£$MKUta« 
tod by ti private scores for too*.© vory ««uao services* This is clearly pro-* 
hlbited by statute .n 16 1914# unh even t:u> superficial appearance 

of t Is situation should bo avoided# 

6* In the next case# the employe© receives full pay from hi© private 
ecu ret; wnll* acting at the time at a commit-ant to the Government oa 

a ?*r die* U.aifl. TnU is specifically eaaotlocwd by P*L* 263 (doe Action 
30«» Provided - toe statute Indicates - tuiore ie no clear conflict with 
ni* private interest a, tner o 1 b no prohibition hire# 

5# In the Uct case, the cuployeo is on lsavo of absence with pay 
from a private source and contributes hi© services to the Govormsant with* 
cut pejr* laat statute lifted above (31 2*b*C# I CSS) prohibits the 

acotpwioo of such voluntary services* #3e assume* of oerso # that the 
situation implies a cartain continuity of service rind is not applicable to 
t Elated cocas i on j rhec ^ov^rmsant seek* the lr^foraal ooumol of a c<xi~ 
sultan; who is net stern In as an cf fiocr# If toero is any degree cf for- 
sa^^^ty to toe c emeu 1 tat Ion# it would be sdvisabio to reoo&nlt* the adviser 11 * 
©orricc at such and ;>v hi m a f*9 within the statutory limit* 
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10. 1 x 3 th» third i^neral category, where there i * no applicable 

statutory prohibition, but the person's fiduciary relationship to the 
Ooeorosaont as an employee may be Jeopardised by hie personal private 

let rests, there is no hard line of dollseatlea and w sut rely on the 

dictates of ocaacn sense and discretion for guidance, As long as there 
is no "conflict of latjrost” - either direct or Imliroet — and the pri«» 
▼ate ooapensaticn is diutlnct and unrelated to off loiul fuaotloas cr du- 
ties, it ins not proscribed by las or ethics* Bqwaser, prudence would - 
seas to roq-.ire a car ful review of each oase* Is are asaro that this 

is sonawhat -1 in contest, and regret that a acre spooifio guide 

Is net advisable. i<o shall b» loosed, of oourso, to give on opinion 
In t lose oases which fall within tho broad twilight sene of “conflict of 
interest*" 
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